














UPDATES - DIRECTORS UNDER NEW COMPANIES LAW

...CONTINUED

Neither the terms “ordinary course of
business” nor the term “usual terms and
conditions” are defined under the new law. If
one were to rely on this exemption from the
disclosure of interests regime their meaning
would need to be carefully considered. In
our view this exemption is more likely to be
sought to be relied upon following a failure to
disclose, rather than as a pre-meditated non-
disclosure during the course of a transaction.

Failure to disclose an interest does not
affect the validity of a transaction but the
director will be guilty of an offence. However
a transaction in which a director has an
interest can be avoided by the company up
to three months after the disclosure of the
interest, to the board, unless it has been
ratified by the members or the company
received “fair value” in the transaction. The
avoidance of a transaction will not affect the
right, title or interest of a person in or to a
property acquired in good faith, for valuable
consideration and without knowledge of the
director’s failure to disclose his interest.

OLLAS

The disclosure of interests provisions are
an important change under the new law.
Crucially, they apply to the interests of all
directors of a company in a transaction,

not just those directors present at a board
meeting to approve it. As such, a “disclosure
of interests” clause in a set of board minutes
that the directors who are present turn
their minds to, is not sufficient to avoid the
possibility of a transaction being avoided.
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UPDATES -

PTCS

Private Trust Companies (PTCs)

Potential settlors of trusts often find
the prospect of relinquishing control

or influence over their assets difficult.
PTCs are increasingly used as a solution
to these concerns by enabling settlors
of trusts to retain an acceptable level of
influence over assets settled into trust.

Typically a PTC is formed as a “normal”
company with the aim of acting as a
corporate trustee. The board of directors
of the PTC usually consists of a majority
representation from the trustees plus a
combination of additional representation
from the settlor, the settlor’s family or other
trusted family advisors.

In this arrangement, the trustee can

better understand the needs of the PTC’s
beneficiaries and respond to changes in family
circumstances and needs.

Following changes in Guernsey trust
legislation directors of a corporate trustee

of a Guernsey trust are no longer personal
guarantors for any damages or costs awarded
by the Royal Court against the trustee in
respect of any breach of trust. This was
previously a disincentive for a settlor and

his family or advisors to sit on the board

of directors.

Direct ownership of the shares of the PTC
is often not desirable for political, fiscal or
logistical reasons.

A possible solution is to create a non-
charitable purpose trust. Such a trust is
commonly formed to hold the shares in a
PTC. This enables the ownership of the PTC
to be removed from the estate of the settlor
of the PTC upon his or her death.

Guernsey, for the purposes of the PTC, is
a nil tax jurisdiction.

) collas|day

FEBRUARY

Simon Savident
t:
e:

Coryn le Clerc
t:

e:

Martin Porter

t:
e:

» collas day

e: > wi

2009




UPDATES - FUNDS

Funds

A number of key changes to the funds
regulatory regime come into effect at the
back end of 2008.

Fast Tracking Licence Applications

Managers and general partners who
require to be licensed to service Qualifying
Investor Funds and Registered Funds may
now take advantage of a fast-track licensing

Existing funds must elect by 30 April 2009
to be registered otherwise the fund will be
deemed to be authorised.

UCITS Il

In February 2008 the UK Financial Services
Authority made changes to the Collective

Investment Schemes sourcebook following
liberalisation of rules under UCITS IIl. The
GFSC has issued the Authorised Collective
Investment Schemes (Class A) Rules, 2008
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procedure. The Guernsey Financial Services which alter the existing rules to be consistent

with the new UK rules. The
new rules are currently awaiting FSA and

Commission will now process these within
10 working days.

Treasury designation so that they can be

Reclassification of Funds passported into the EU.

All funds are now reclassified as either
“authorised” or ‘registered”.

Authorised funds are regulated and subject to
the continuing supervision of the GFSC under
the rules relevant to their class.

Registered funds are not authorised by the
GFSC but are subject to ongoing supervision
under the Registered Collective Investment
Scheme Rules, 2008 and the Prospectus
Rules, 2008.

The choice of which classification to seek

is dependant upon the objective of the

fund. The registered route offers speed of
registration and lightness of supervision but
the funds may not be distributed in certain
jurisdictions, while the authorised route may
provide additional assurance to investors and
increased marketability outside of Guernsey.
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UPDATES - QUICK BITES

Dwelling Profits Tax -
The beginning of the end?

The States of Guernsey on 30 January

voted to suspend the collection of dwellings
profits tax under the Dwellings Profits Tax
(Guernsey) Law, 1975 (DPT Law). The DPT
Law was enacted in the 1970’s in order to
combat speculation in the property market.
Broadly speaking, DPT is a 100% tax on any
profit made on the sale of a dwelling house,
although there are a number of exemptions,
the most common being occupation of the
property for a minimum period of 12 months.

Although its intention was never primarily for
the collection of tax - but rather a disincentive
to speculate - the amount collected over the
years (approximately £58k in the past |15
years or so) has been far outweighed by the
costs of running such a scheme.

Add to this the fact that its primary goal, to
prevent speculation in the property market
and keep housing prices down (£400k
average, anyone?) has failed, then it seemed
like good sense to scrap it. The DPT Law
could, and often did, add an extra burden

on transactions, and had potential to cause

a great many problems in what would
otherwise be a straightforward property sale,
with no hidden speculative agenda.

The suspension of DPT will undoubtedly
make the process of selling property a lot
smoother, and will be one less thing to
worry about.

The change in the law will not come into
force until a date to be designated.

Next stop: outright abolition!
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Guernsey has a New Patent Law

On 28 January the States of Guernsey passed
The Registered Patents and Biotechnological
Inventions Ordinance (Patents Ordinance).

It repeals a long established law dating back
to 1922 and brings Guernsey up to date with
international patent legislation.

The Patents Ordinance creates a new regime
for the registration of patents in Guernsey
with increased scope of patent protection.
As well as benefits to local businesses, there
is also now the opportunity for international
patents to be registered in Guernsey
(whereas before only UK patents were able
to do so.)

Jason Romer (Partner in the Commercial
Team) said, “this new Patent legislation is
another great step forward in putting together
all the pieces of the intellectual property jigsaw
puzzle. It demonstrates real foresight in its
implementation and is extremely innovative in
terms of what it can achieve for Guernsey.”

Jason Romer
t
e:

» collas day

e: > wi




EVENTS CALENDAR FEBRUARY|2009

“Challenging Times” Manches Cup

seminar series I5th / 16th / I 7th May 2009

5th March - 2nd April Cowes, Isle of Wight

The FT on |5 January 2009 reported (based

on a survey by Begbies Traynor) that the The firm is again offshore sponsor for this
number of UK companies in distress had Solent based regatta for the legal profession.
trebled over 2008 compared to 2007.

There is a growing realisation amongst
business leaders and economists that the
effect of the Credit Crunch could last well Golf Day

into 2010 and possibly even into 201 1. Friday 19¢h June 2009

Guernsey has seen the Crunch hit retail, La Grande Mare Golf Club

services, savings institutions and the

investment sector so far and the effect It seems a way off but our corporate golf
of these has rippled through to day has been booked in. Will the reigning
employers, suppliers and property champions hold on to their title?

owners and contributed to general
shrinking of confidence.

Collas Day will be running a series of seminars
covering key topics (including banking issues,
litigation risks, people issues, directors’
liabilities, insolvency risks and property-related
issues) to help businesses, directors and
managers meet the challenges of an uncertain
economic environment.

Collas Day lawyers will be joined by local
and UK experts to address these topics.
Further details have been circulated and
appear on our website, www.collasday.com/
events. If you have any queries about the
events please contact Hannah Wakefield
on +44 (0) 1481 734251 or email
hannah.wakefield@collasday.com
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