




















UPDATES -

Are Guernsey's Inheritance Laws
set for further radical change?

Guernsey’s Laws of Inheritance have recently
undergone significant amendments and the
laws now look set for further change.

Under the current regime there are strict
rules of forced heirship in Guernsey which
dictate who you may have to leave parts of
your personal estate and your real estate to.

The proposals made by the Inheritance Law
Review Committee have suggested that the
current system of forced heirship be replaced
by full testamentary freedom. Whilst it may
appear that the proposed system would
provide everyone with more flexibility when
deciding what they want to do with their
estate this may be far from the truth.

The proposals suggest that testamentary
freedom be accompanied by a concept

of family provision. This would enable

an individual to apply to the Royal Court

for provision to be made for them out of

the deceased’s estate where it is felt that
inadequate assets had been left to them.
Therefore, whilst a person may be able to do
what they wish with their estate under the
proposed system, they will only be able to do
so insofar as it satisfies the Court.
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These proposals are certain to lead to a
notable increase in litigation in relation

to a deceased’s estate. Decisions of the
Court would be awaited with interest, as
clarification would be sought as to what
may amount to adequate provision for close
relatives. Further to this, what may amount
to an adequate provision could vary greatly
depending on the size of the deceased’s
estate and the personal circumstances of the
person who may challenge the will.

Of course, the current proposals are just
that and are subject to amendments. It’s also
acknowledged that such fundamental changes
will involve complex issues and require
further consideration and debate. Whether
these proposals proceed in a similar form

or after considerable amendments, they are
sure to provide some considerable discussion
amongst Islanders.
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UPDATES - QUICK BITES

Cash box transactions: why
not Guernsey?

In recent times there has been a return of
interests in the use of cash box vehicles as

a tool for the creation of a rights issue in a
UK plc. Traditionally, Jersey companies have
been used to implement these procedures.
However, there is no reason why Guernsey
vehicles could not similarly be used for

such fundraising purposes. The fact that a
Jersey company is ordinarily used is more an
accident of history and practise; indeed, there
are certain advantages to using a Guernsey
cashbox over a Jersey cashbox.
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Amending memorandum and
articles of incorporation

The 2008 Companies Law has been in

force for almost one year. The transitional
provisions which provided a grace period

in respect of aspects of a company’s
memorandum and articles of incorporation
which did not comply with the new law will,
in certain respects, cease to have effect as of
I'st January 2010.

We have been working with a number of
our clients to ensure the memorandum and
articles of incorporation of the companies
which they either administer or own are fully
compliant with the 2008 law.
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Proposed amendments to the
Limited Partnership (Guernsey)
Law, 1995 ("LP Law")

Following the implementation of the
Companies (Guernsey) Law, 2008,
Commerce and Employment are currently in
consultation to update the LP Law.

The general idea behind the proposed
amendments is to update the LP Law and
clarify areas of contention which currently
exist and transfer the responsibility of
maintaining the registration of limited
partnerships from H.M. Greffier to the
Registrar of Companies, and to introduce
some new ways to utilise LP structures.

It is also proposed to extend to LPs the
application of a number of innovations
normally associated with companies.

These include allowing for the migration,
amalgamation, consolidation and merger

of LPs in a variety of ways and a proposal
that Guernsey could create “protected cell”
limited partnerships, which would operate in
a similar fashion to a protected cell company.
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New Regulations: POI Licensees'’
survival guide

One of the inevitable responses to recent
market turmoil is a renewed focus on
regulation within the financial services sector.

The proposed Licensees (Conduct of
Business) Rules 2009 (the Rules) provides
an insight into the future of regulation in
Guernsey. The Rules will replace both the
Collective Investment Schemes (Designated
Persons) Rules 1988 and the The Licensees
(Financial Resources Notification, Conduct
of Business and Compliance) Rules 1998.
The Rules will apply to all licensees under
the Protection of Investors (Bailiwick of
Guernsey) Law 1987. The consultation period
for the Rules closed at the end of May and
they are expected to come into force later
this year.

The new Rules impose addtional burdens on
licensees that will require a detailed review
of compliance policies and procedures as
they relate to, amongst other things,
corporate governance, accounting records
and financial statements, record keeping,
complaints, conflicts of interest and
employee recruitment and training.

This will be an extensive albeit essential
undertaking for licensees.

We will consider in more detail the impact of
the Rules in future briefing notes.

If you wish to be notified of Collas Day’s
regulatory seminar in the Autumn,
please contact events@collasday.com to
register your interest.
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LEGISLATION TIMETABLE

Principal Developments

New The Companies (Panel on Takeovers and
Mergers) Ordinance, 2009

New The Licensees (Conduct of Business Rules)
2009

New Capital Adequacy Rules 2009

Amendment | Limited Partnerships (Guernsey) Law,

1995

New Limited Liability Partnerships

New The Minimum Wage (Guernsey) 2009

The Statements Obtained Under
Compulsion (Restriction of Use) (Bailiwick)
Law

New
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TITLE IMPACT STATUS
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See separate note Will come into force on | July 2009

Will apply to all licensees under the
Protection of Investors (Bailiwick
of Guernsey) Laws, 1987, replacing
the Licensees (Financial Resources,
Notification, Conduct of Business
and Compliance) Rules, 1998 and
the Collective Investment Schemes
(Designated Persons) Rules, 1988

Consultation period on the draft rules
expired on 28 May 2009

Will specify the financial resource
requirement for licensees under the
new Licensees Rules

Draft rules expected to be released by
GFSC for consultation in Q2 of 2009

See separate note Deadline for comments 7 April 2009.

Awaiting draft legislation

See separate note Awaiting draft legislation

TITLE IMPACT STATUS

A minimum wage will be set for all
employees, enforcement offiers could

be appointed to ensure compliance with
further provision for financial penalties for
non-compliance

Could be in place by September this year.

All licensees (amongst others) who are
subject to authorities powers to require
a person to make a statement. The law
restricts the use of the statements to civil
proceedings, and criminal proceedings
where either (1) the person introduces
the material themselves; or (2) perjury

is alleged or the statement is being used
to show inconsistency of evidence. This
legislation is designed to ensure all relevant
Bailiwick laws are in compliance with the
decision in Saunders

Currently with the States of Guernsey
for consideration
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