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Chapter 19

GUERNSEY

Christian Hay and Rachael Farnham*

I INTRODUCTION TO DISPUTE RESOLUTION FRAMEWORK

i The jurisdiction
Guernsey has a rare position in respect of the United Kingdom in that it recognises
the authority of the Queen in Privy Council, but not the authority of the United
Kingdom Parliament at which it has no representation. Legislation is introduced through
Ordinances passed locally, or for more serious legislation, through Orders in Council
sealed by the Queen in Privy Council. It has an independent body of jurisprudence
based on both customary and common law; generally, English common law (providing
it is not based on English statute) is a persuasive but not binding authority.

Historically, Guernsey has produced little legislation and case law of its own (but
that has changed more recently). The absence of proper law reports in Guernsey was a
factor. Now litigation is thriving and Guernsey has its own law reports at last. There is
also a thoroughly professional combined Jersey and Guernsey law review.

With 60,000 residents, 40,000 companies incorporated and an equivalent number
of trusts, not to mention £133 billion of assets held in Guernsey deposits and funds,
there is enormous scope for litigation of all kinds and all values in Guernsey.

ii Guernsey court structure

Royal Court of Guernsey

This court is the basic court — the equivalent of the English High Court — which is the
starting point for civil proceedings with a value in excess of £10,000. Claims with a
value of less than £10,000 are dealt with in the Magistrates Court. The Royal Court is
presided over by a locally qualifed judge called the Bailiff, or one of his or her deputies
or lieutenants, who would have been one of the senior advocates in the island; or in the

* Christian Hay is a partner and Rachael Farnham is an associate at Collas Day.
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case of the Lieutenant Bailiffs, a practising English Queen’s Counsel. The judge sits alone
in the initial stages and determines all questions of law. However, if questions of fact
have to be determined then the island does have a permanent panel of jurats (laypeople
appointed by the States of Guernsey and who sit until retirement age) who will sit with
the appointed judge and decide all issues of fact in the majority of civil trials.

Court of Appeal
This is constituted by a panel of leading English Queen’s Counsel who come to Guernsey
at regular intervals to constitute the Court of Appeal.

Privy Council
The Privy Council is the ultimate appellate court for Guernsey matters.

Tribunals
Alongside the court structure in Guernsey, there operates a system of tribunals. The
Employment Tribunal formed from a panel of laypeople deals with claims for unfair
dismissal and sex discrimination under the local employment protection legislation; the
Planning Tribunal deals with appeals from planning-related decisions of the Environment
Department and the Guernsey Tax Tribunal deals with challenges to decisions of the
Administrator of Income Tax.

There is a limited right of appeal from all of the above tribunals to the Royal
Court.

Advocates

Only litigants in person, or Guernsey-qualifed advocates have rights of audience in the
Magistrates Court, the Royal Court and the Guernsey Court of Appeal. To qualify as a
Guernsey advocate, an aspirant must have been resident in Guernsey for a minimum of
two years, be a qualifed English solicitor or barrister and have successfully passed the
Guernsey Bar exams and the certifcat d’études normandes at the University of Caen.

I THE YEAR IN REVIEW

i The Magistrate’s Court (Guernsey) Law 2008

The civil court system in Guernsey was reformed on 1 September 2009 by the introduction
of this legislation, which widened the civil jurisdiction of the Magistrate’s Court (‘the
Petty Debt Court’). In accordance with the law, the maximum limit for Petty Debt claims
has increased from £2,500 to £10,000. In addition to extending the fnancial limit of the
Court’s jurisdiction, this new legislation gives the Petty Debt Court the ability to award
the same remedies that are available to the Royal Court, such as injunctions. Previously,
one of the fundamental differences between the divisions of the civil courts has been
that legal expenses were not recoverable in the Petty Debt Court. This new law does not
amend this but it does make provision for the Royal Court to enact rules subsequently
to provide for the recovery of costs in the Petty Debt Court.
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ii The Royal Court (Reform) (Guernsey) Law 2008

This law largely dealt with the personnel of the Court. It established the offce of ‘Judge
of the Royal Court’ who, on being authorised by the Bailiff, may preside over the Royal
Court, discharge any judicial function of the offce of Bailiff, hold offce as a Lieutenant
Bailiff and constitute the Magistrate’s Court, having all the functions of the judge of
the Magistrate’s Court. The legislation also eradicated the requirement for jurats to
determine all questions of fact in civil proceedings before the Royal Court. The parties
can now elect that the Bailiff shall sit unaccompanied by the jurats or the Bailiff may
him or herself direct that he or she sit unaccompanied.

ili The Fraud (Bailiwick of Guernsey) Law 2009

The introduction of statutory fraud offences into the island has provided a more
lucid, straightforward approach in dealing with fraudulent activities. The legislation
makes provision for the offence of fraud by false representation, and fraud by abuse
of position (e.g., where a person dishonestly abuses a position in which he or she was
expected to act in protecting the fnancial interests of another person). This offence can
be committed by way of an act or omission. Offences of aiding and abetting fraud in
another jurisdiction are also incorporated within the new legislation. The sentences to be
imposed for contravention of the law have been set deliberately high to ensure that the
island’s reputation as an international fhance centre remains protected.

iv Winnetka Trading Corporation v. Bank Julius Baer & Co Ltd

The investment company, Winnetka Trading Corporation! appealed to the Guernsey
Court of Appeal against an earlier ‘anti-suit’ injunction granted by the Guernsey Royal
Court on the basis of a purported exclusive jurisdiction clause in favour of Guernsey
contained within the investment agreement between the two companies. The Court of
Appeal overturned the frst-instance judge’s ndings and held that there is an effective
distinction between exclusive and non-exclusive jurisdiction clauses when considering
anti-suit injunctions. In doing so the Court of Appeal criticised and declined to follow
recent English authority to the contrary.

v Other notable cases
Landsbanki Guernsey Ltd

The joint administrators of Landsbanki Guernsey Limited (in administration) obtained
the frst administration order to be made pursuant to the new Companies (Guernsey)
Law 2008. Prior to the new legislation, administration was not a generally recognised
insolvency procedure in Guernsey. The procedure was only available in the context of
protected cell companies under the Protected Cell Companies Ordinance 1997 and to
date there has only been one administration under that legislation. The administration
of Landsbanki Guernsey Limited is cross-border, the bank having assets in Guernsey,
the UK and Iceland.

1 Represented by Collas Day.

277



Guernsey

Manuel Paul Helmot v. Dylan Simon

This was a very substantial personal injury claim. The case considered appropriate
discount rates (i.e., how much credit a plaintiff must give for the likely return he or
she will make on a capital lump sum representing future annual payments should he or
she invest it) for calculating the multiplier for future heads of loss. The court held that
Guernsey law was not bound by the English 2.5 per cent discount rate and departed
from following that authority. The result of the case was that a discount rate of 1 per
cent was applied, which is likely to have a signifcant impact on future personal injury
claims.

Discain Project Services Limited v. Charles Le Quesne (Guernsey) Limited

This is the frst time that adjudication has been considered by the Guernsey courts.
Adjudication does not have any statutory basis in Guernsey and as such it lacks any
statutory recognition. The case involved a dispute in relation to a construction contract,
the parties agreeing to resolve the dispute by way of adjudication. Either party had a
right to challenge the enforceability of the Adjudicator’s decision on the basis that he
acted outside his jurisdiction or contrary to the principles of fairness and natural justice;
any challenge to be determined by the Royal Court of Guernsey. Proceedings were
brought to challenge the part of the Adjudicator’s award relating to costs and his fees
and expenses. The Royal Court held that the Adjudicator departed from the procedure
he said he would adopt. This procedural irregularity offended against the principles of
fairness and natural justice and accordingly, that part of the Adjudicator’s decision was
set aside.

111 COURT PROCEDURE

i Overview of court procedure

Since February 2008, civil procedure in the Royal Court of Guernsey has been governed
by the Royal Court Civil Rules 2007 (‘the Rules’) and various practice directions, which
can be found on the Guernsey Legal Resources website.2 The Rules have tried to make
civil procedure in Guernsey more effcient by incorporating many of the Access to
Justice reforms, such as active case management.

ii Procedures and time frames

All claims above £10,000 have to be issued in the Ordinary Division of the Royal
Court. There is only one track available to cases. However, having introduced active case
management, the Court now has more power to expedite simpler cases.

No pre-action protocols were introduced by the Rules. However, with the
introduction of an overriding objective, the onus is now on parties to seek to resolve
any dispute without issuing proceedings. Any plaintiff will be expected to have informed
the defendant fully of his or her case before any action is commenced in an attempt to

2 See www.guernseylegalresources.gg.
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resolve the matter or at least to narrow the issues between the parties. If a letter before
action is not sent to the defendant cost penalties or sanctions could be applied.

As with proceedings issued in England and Wales, a prayer is included at the end
of the pleading. However, in addition to pleading the remedy and damages, one must
also include a claim for costs in the prayer.

Proceedings are started by the plaintiff instructing HM Sergeant to serve
proceedings on the defendant. The pleadings must be served at least two clear days
before the frst hearing for service to be effective (the Ordinary Division sits every
Friday morning at 9.30 a.m.). HM Sergeant is able to effect three types of service:

a A Service — handing the cause of action to the defendant;

b B Service — handing the cause of action to a responsible adult at the named
address; and

¢ C Service — leaving the cause of action at the address.

A or B service enables the matter to proceed at the next sitting of the Ordinary Division.
If C service is obtained the matter will still be tabled before the Ordinary Court but the
advocate has to apply for permission to serve a duplicate summons. However, if the
defendant or his or her representative appears at the frst hearing service is deemed to
have taken place.

At the Frst hearing the Royal Court will ascertain if the matter is to be disputed.
If the defendant consents to the pleading, judgment will be awarded against him or her.
A judgment by consent is valid for six years. If good service is effected on the defendant
and he or she does not appear in court, judgment in default is likely to be awarded
against the defendant. A judgment by default is valid for three years.

If the matter is defended an address for service in Guernsey must be given and it
is then placed on the Role des Causes & Plaider. Once placed on the role the defendant
has 28 days in which to fle defences, which must be fled with the Royal Court and the
plaintiff by 9.15 a.m. on the 28th day. The parties are allowed to agree an extension for
the fling of defences for a maximum of three months; thereafter, an application to the
Court must be made for any further extension. Once the defences have been fled (subject
to exceptions de fond) the matter is placed on the Role des Causes en Preuve. Exceptions de
fond are fundamental faws in the plaintiff’s case, such as expiry of the relevant limitation
period (or in Guernsey, prescription period) or a challenge to jurisdiction.

Within two weeks of the matter being placed en preuve, the plaintiff has to apply
for a case management date to be set. When this application is heard the Court will ask
if alternative dispute resolution has been considered; if not it will want to know why the
matter is not suitable for ADR. The parties should attempt to agree directions prior to
the hearing of the application. The Court will then either agree the proposed directions
or set a date for a case management conference.

At the case management conference the court will set down the future timetable
for the case. There are no standard directions as per the CPR; however, depending on
the complexity of the matter, directions will usually incorporate disclosure, the fling
of witness statements, the Fling of expert evidence, pretrial review and trial window.
Depending on the complexity of the matter and the case load of the court a trial date
may be obtained within eight months of the case management conference.
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Pre-action and interim remedies are available. These include interim injunctions,
freezing orders, provision of information and search orders. These are generally subject
to the same requirements as those under the Civil Procedure Rules in England.

Interim applications are generally made without notice. However, once the frst
hearing has taken place the plaintiff is under an obligation to the defendant to inform
him or her of the return date and disclose all material facts that were presented to the
Court. The Royal Court can be convened quickly for urgent applications, so it is best for
a plaintiff to have papers in order before any enquiries as to hearing dates are made.

iii Class actions

Although class actions are permissible they are not common due to the size of the
jurisdiction.

iv Representation in proceedings

Any person with legal capacity may represent themselves in the Ordinary Division of the
Royal Court. However, it is strongly recommended that a qualifed Guernsey advocate
is instructed.

v Service out of the jurisdiction

Pursuant to rule 8 of the Rules, a plaintiff may make an application to the Court to serve
out of the jurisdiction. In all cases where a defendant resides or is registered outside of
Guernsey an application to the Court must be made for permission to serve a cause of
action on them.

An application for service out of the jurisdiction is made in the Ordinary Court’s
Friday morning sitting. An application must be supported by an affdavit by the party
seeking leave and must demonstrate:

a that the matter is properly justicable before the Court;
b that it is a proper one for service out of the jurisdiction; and
¢ that there is a case to be heard.

If the Court grants permission the plaintiff may effect service by whichever method the
Court has directed. In practice the applying advocate will usually request that service is
effected by recorded delivery. At the frst hearing of the matter the Court will require
the plaintiff to support its cause with an affdavit of service and proof of service (this is
why recorded delivery is the preferred method of delivery, as a signature is obtained).

vi Enforcement of foreign judgments

There is provision for the reciprocal enforcement of judgments from the UK and a
number of other countries (including Israel, Jersey, the Netherlands, England and Wales,
the Isle of Man, the Netherlands Antilles, Northern Ireland, Scotland, Suriname and
Italy) by way of registration. For other jurisdictions, the general principles of enforcement
by suing on a foreign judgment apply. Whether a foreign judgment not covered by the
reciprocal enforcement law will be recognised by the Royal Court of Guernsey depends
on whether it was that of a court of competent jurisdiction. Even if it does qualify on
that ground, it may still be impeached on various limited grounds.
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vii Assistance to foreign courts

The Royal Court has authority pursuant to the Evidence (Proceedings in Other
Jurisdictions) (Guernsey) Order 1980 to assist the High Court of England and Wales to
obtain evidence from residents or institutions in Guernsey. It may also assist high courts
in other Hague Convention states under the Taking of Evidence Abroad in Civil and
Commercial Matters.

In Guernsey an application for assistance by a foreign court is known as a
commission rogatoire. Applications are made to the Bailiff and must exhibit the original
request from the High Court. The application should set out the questions that are to
be answered and the documents that are to be produced. A Jurat is then appointed. The
Jurat will usually then be contacted informally by the applicant’s advocate to inform
him or her of the appointment and to arrange a time for the hearing of the evidence.
The deponent is then formally summoned to this hearing through HM Sergeant. Any
deposition is then taken at the hearing in court before the Jurat, a HM Deputy Greffer
and HM Sheriff and recorded. The Jurat signs off any deposition.

In addition to the above assistance, the Royal Court may also assist courts in
other designated jurisdictions who are exercising an insolvency jurisdiction pursuant to
section 426 of the Insolvency Act 1986 (as extended to Guernsey by Order in Council).
In doing so it may apply the insolvency law of either the requesting jurisdiction or
Guernsey. The Royal Court has previously enforced a moratorium imposed in respect of
a company in administration in England and Wales to the company’s assets in Guernsey;
ordered the production of documents held in Guernsey to English trustees in bankruptcy
and liquidators; and ordered the compulsory examination of Guernsey residents in the
context of foreign insolvencies.

vili Access to court Fles

Members of the public may view any proceedings on the Plaids de Meubles, which are
located in the strong room of the Royal Court House (the Plaids de Meubles consist of
any documents tabled before the Ordinary Division of the Royal Court and judgments
handed down by the Court). Documents tabled before the Interlocutory Court are not
Tled in the Plaids de Meubles. If members of the public requires any further information
they must write to HM Greffer (the Registrar of the Royal Court) requesting the
documentation and detailing the reasons for the request.

IV LEGAL PRACTICE

i Conficts of interest and Chinese walls

Conficts of interest are primarily governed by Rules 46 to 49 of the Advocates’ Rules
of Professional Conduct, which state:
Rule 46: Subject to Rule 49, an Advocate or frm of Advocates should not accept instructions to act for
two or more clients where there is a confict or signifcant risk of confict between the interests
of those clients;
Rule 47: 1f an Advocate or frm of Advocates has acquired relevant knowledge concerning a former client
during the course of acting for that client, the Advocate or the frm must not accept instructions
to act against that client;
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Rule 48: An Advocate or frm of Advocates must not continue to act for two or more clients where a
confict of interest arises between those clients;

Rule 49: An Advocate may act for both seller and buyer on a transfer of land, or for both lessor and
lessee, or for both lender and borrower, provided the Advocate obtains the informed consent of
both parties to his or her acting.

The general position is therefore similar to that in England and Wales, and authorities
from that jurisdiction are regarded as persuasive on the issue, including leading authorities
such as Prince Jefri Bolkiah v. KPMG (a frm) [1999] 1 All ER 517 and Marks and Spencer
Group Plc v. Freshfelds Bruckhaus Deringer [2004] EWCA Civ 741.

Guernsey is, however, a small jurisdiction with a relatively small number of
commercial law frms and a disproportionately high number of complex commercial
disputes before its courts. This means that confict situations arise very regularly and
present particular diffculties for Guernsey lawyers. The Guernsey Court of Appeal
gave the issues of conficts and information barriers detailed consideration in the case
of Perrot et al v. Beetle Holdings et al (2003), a case involving a prominent litigator (‘the
Advocate’) who moved from one frm to another frm that had previously been on the
opposing side to the Advocate in question in various pieces of litigation.

The Court of Appeal recognised that the applicable legal principles were to be
found in Prince Jefri but that the facts of that case were far from the case before them
and, specifcally, that Prince Jefri was concerned with the vastly larger commercial and
professional world of London. The Court held that it was necessary for it to apply the
principles found in Prince Jfri to the different circumstances in Guernsey, and in particular
at the Guernsey Bar. The Court found that the advocate’s new frm had discharged the
evidential burden of demonstrating that, in the light of the undertakings to be given
to the Court regarding the steps it had taken or would take to erect and maintain an
effective information barrier within the frm, there was no real risk of inadvertent
disclosure and discharged the injunction granted at frst instance. The Court concluded
that in a small community such as Guernsey, and in a small close-knit legal community
such as the Guernsey Bar, there was no real risk that an advocate of his age, experience
and standing in the profession would jeopardise his reputation and his future as an
advocate by disclosing or misusing confdential information. The advocate and his frm
were therefore entitled to be trusted completely to comply with their undertakings.

Itistherefore probably fair to summarise that the rules relating to handling conficts
of interest and, in particular, the erection and management of information barriers are
substantively the same as in England and Wales. But, because of the peculiarities of
Guernsey and Guernsey legal practice, the evidential burden on a frm taking on a matter
against a former client of demonstrating that, in the light of the measures put in place,
there is no real risk of inadvertent disclosure or misuse of confdential information is
somewhat easier to discharge than in England.

ii Money laundering, proceeds of crime and funds related to terrorism

The statutory framework in Guernsey has changed very signifcantly since late 2007. A raft
of new legislation came into force on 15 December 2007, including amendments to the
Bailiwick’s Drug Traffcking, Proceeds of Crime and Terrorism Laws, and the introduction
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of the new Disclosure (Bailiwick of Guernsey) Law 2007 and new anti-money laundering
regulations applicable to Fnancial services businesses. The Guernsey Financial Services
Commission (‘the GFSC’) also issued a new handbook for regulated and registered entities.
Subsequently, in late 2008, anti-money laundering regulations and a GFSC handbook
applicable to legal professionals, accountants and estate agents came into force.

The legislative and regulatory oversight of Guernsey’s fnancial services market
has consequently tightened signifcantly and the balance of responsibility for detecting
and preventing fnancial crime has shifted even further towards frms participating in
the fnancial services industry, including law frms. Insofar as law frms are concerned,
this has primarily resulted from the introduction of the Criminal Justice (Proceeds of
Crime) (Legal Professionals, Accountants and Estate Agents) (Bailiwick of Guernsey)
Regulations 2007, which have introduced a ‘risk-based approach’ and placed considerably
more emphasis on lawyers exercising their own judgment when taking on new clients
and handling client relationships. Lawyers are now required to carry out signifcant
levels of client due diligence (‘CDD’), which involves both identifying clients (including
underlying clients) and verifying their identities, at both the client take-on stage and on
an ongoing basis. The level of CDD required depends on the type of work involved,
the clients’ geographical location and whether the client is a politically or commercially
exposed person, etc. The only categories of work exempt from the new regulation
are litigation and the provision of ‘pure’ legal advice. Although the GFSC is not the
professional regulator of the legal profession in Guernsey (that is the Guernsey Bar
Council), it has been tasked with the supervision of the legal profession’s compliance
with the anti-money laundering regime.

As is to be expected, lawyers are not usually required to report any suspicions of
money laundering where that information came to them in circumstances attracting legal
professional privilege.

It is anticipated that at some point in the near future, the Bailiwick’s various
anti-money laundering laws will be consolidated in a similar manner to the recent
consolidation of the UK’s legislation.

\Y DOCUMENTS AND THE PROTECTION OF PRIVILEGE

Privilege

There are various statutory references to privilege in Guernsey law. Some references
however, do not provide detail and there are few, if any Guernsey authorities that discuss
the application of the principles of privilege in this area. As such, Guernsey looks to the
English common law for further guidance on this issue where it is not provided for in
Guernsey legislation.

Privilege is a rule of substantive law and not merely a rule of evidence or
procedure. It therefore means that a person can claim privilege to resist disclosure
of material outside the formal court processes, in situations where rules of evidence
and procedure do not apply. As such, privilege will therefore apply in the context of
regulatory investigations and quasi-judicial proceedings.

There are various categories of privilege in Guernsey.
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i Advice privilege
Legal advice privilege protects communications between a client and his or her advocate
made for the purpose of giving and receiving legal advice.

Provision is made for this when advocates themselves are giving evidence by an
1865 Order in Council entitled ‘Loi Relative Aux Preuves’. Article 29 expressly states
that an advocate, HM Procureur and representatives called as witnesses must not reveal
privileged communications between themselves and their clients.

With regard to the general principles of advice privilege, Guernsey follows
the leading English authorities; in Three Rivers No. 6 the House of Lords held that all
communications between a solicitor and client in relation to a ‘transaction’ will attract
privilege, provided that they are directly related to the lawyer’s performance of his or
her professional duty as a lawyer, whether or not those communications contain advice
on a matter of law.

It is very important in such situations to accurately identify who the ‘client’ is
in order to maintain privilege over the specifc type of communications. This must be
borne in mind, as is stated in the Guernsey Bar Rules, that the privilege belongs to
the client, not the advocate, as provided by the Rules of Professional Conduct of the
Guernsey Bar.

ii Litigation privilege

Litigation privilege protects documents created for the dominant purpose of gathering
evidence for existing litigation or where there is a reasonable prospect of litigation.
Unlike advice privilege, litigation privilege also protects communications between third
parties and advocates and third parties and clients, provided the communications are
made for the relevant purpose.

For the purpose of litigation privilege, the proceedings must be adversarial in
nature. Accordingly, there can be no claim of litigation privilege in relation to material
created or obtained for non-adversarial proceedings, such as inquiries or investigative
processes, unless advice privilege otherwise protects the communication.

There are no specifc Guernsey authorities on these privileges and therefore, as with
litigation privilege supra, the leading English authorities are followed.

iii Privilege against self-incrimination

This category of privilege is governed by the Loi Relative Aux Preuves 1865. Article
25 provides that a witness is protected by the privilege against self-incrimination. A
witness cannot be compelled to reveal that which could subject him or her to criminal
proceedings.

iv Privilege against reputational damage

Article 26 of the Loi Relative Aux Preuves 1865 provides that no witness has to give
evidence that would damage his or her public reputation, unless it relates to a material
fact in the case.
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v Waiver of privilege

If a witness disregards any privilege, Article 27 of the Loi Relative Aux Preuves 1865
provides that the answer of the witness will be fnal and the other side cannot seek to
adduce evidence to prove it to be false or inaccurate. This, of course, would not protect
the witness against any subsequent perjury proceedings.

vi Privilege in relation to spousal communications

Article 30 of the Loi Relative Aux Preuves 1865 provides that a spouse is not permitted
to reveal or give evidence on a communication made to the other spouse during marriage.
This is however, unlikely to apply during ancillary relief proceedings, but the privilege
does continue after the dissolution of the marriage as is confrmed by Article 3 of the
Loi Supplémentaire a la Loi relative aux Preuves 1901.

vii New legislation

Privilege against self-incrimination and incrimination of the spouse has been more
recently provided for in The Evidence in Civil Proceedings (Guernsey and Alderney)
Law 2009. It provides that a person can refuse to answer any question or produce any
document if to do so would expose that person or his or her spouse to any criminal
proceedings for an offence or the recovery of a penalty under the laws of Guernsey and
Alderney. This new legislation has been drafted and is with the Privy Council awaiting
Royal Assent.

viii  Application of privilege to in-house and foreign lawyers
Communications with in-house lawyers enjoy the same protection by privilege as
communications with external solicitors. There may, however, need to be an examination
of whether the in-house lawyer is acting as a lawyer or in some other capacity. The
question is whether the person is exercising his or her professional skill as a lawyer.
Privilege can also be claimed in relation to communications with foreign lawyers,
provided the communications satisfy the test for privilege in the forum where the
question is being determined, not the place where the communication was made.

Production of documents
The rules governing the disclosure of documents are contained in Part X of the Royal
Court Civil Rules 2007 (‘the Rules’).

The defnition of ‘document’ for the purposes of disclosure and inspection is vast,
being defned as ‘anything in which information of any description is recorded’. This
will obviously extend to all documents stored electronically and as such the disclosure
requirements extend to all electronically stored records.

Standard disclosure requires a party to disclose the documents on which that
party relies and the documents that adversely affect its own case, adversely affect another
party’s case or support another party’s case and any further documents that the party is
required to disclose by a relevant practice direction.

This duty of disclosure is limited to those documents that are or have been in the
disclosing party’s control, for example if it is or was in his or her physical possession,
the party has or has had a right to possession of it or the party has or had a right to take
copies of it or inspect it.
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A party is required to make a ‘reasonable search’ for documents. Factors that
will determine the reasonableness of the search will include the number of documents
involved; the nature and complexity of proceedings; the ease and expense of retrieval
of any particular document (for example being stored overseas) and the signifcance of
any document likely to be located in the search.

A party discloses a document by stating that the document exists or had existed.
If the document is no longer in possession of the disclosing party they must indicate
what has happened to those documents. The disclosing party must also make a disclosure
statement setting out the extent of the search that has been made to locate documents
that the party is required to disclose; certifying that he or she understands the duty to
disclose and that to the best of his or her knowledge, he or she has carried out that duty.
If it is deemed to be unreasonable to search for a document or class of documents, this
fact must also be stated in the disclosure statement.

A party is entitled to inspect or request a copy of a document that has been
disclosed. The party must give written notice of a wish to inspect or a request for a copy
to the disclosing party, who must permit inspection or provide such a copy within seven
days of receiving the written notice. The disclosing party will not have to comply with
this obligation where the document is no longer in the control of the disclosing party;
the disclosing party has a right or duty to withhold inspection or the disclosing party
considers that it would be disproportionate to the issues in the case to permit inspection
within a category or class of disclosed documents.

The Court has discretion to dispense with or limit standard disclosure, as can the
parties by written agreement.

The duty of disclosure continues until the proceedings are concluded, so if
documents come to the attention of the disclosing party at any time during proceedings,
he or she must disclose them immediately to every other party.

These disclosure requirements are still in their infancy at present as the new Rules
did not come into force until the beginning of 2008. As such, the obligations imposed
on the parties with regard to disclosure requirements have not been signifcantly tested
and further defned by the Court at this early stage.

VI  ALTERNATIVES TO LITIGATION

i Overview of alternatives to litigation

The Royal Court Civil Rules 2007 (‘the Rules’), introduced in February 2008 explicitly
recognised alternative dispute resolution as a valuable alternative to litigation in
Guernsey.

Alongside the recognition of ADR, the Rules also impose a duty on the Court
to actively manage cases by, among other things, ‘encouraging the parties to use any
appropriate form of alternative dispute resolution and facilitating the use of such
procedures’.

Examples of ADR methods used in Guernsey are set out infra.
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ii Aubitration

The Arbitration (Guernsey) Law 1982 (as amended), which incorporated the adoption of
the Geneva, Washington and New York Conventions governs arbitration in Guernsey.
The rules governing arbitration are contained within the Royal Court (Arbitration)
(Guernsey) Rules 1983.

Guernsey Arbitration legislation predates the more recent English legislation
on arbitration (Part | of the law was based on Part | of the 1950 English Arbitration
Act, for example), and is currently under review by the States of Guernsey. However,
it is currently unknown when the law (and the Rules) may change to refect current
developments in this area.

The Chartered Institute of Arbitrators hasa Channel Islands branch, with qualifed
arbitrators spread between Guernsey and Jersey. Though not particularly widespread in
Guernsey (largely owing to outdated legislation), arbitration is most commonly used to
resolve industrial disputes on the island.

Appeals lie to the Court only on a question of law arising out of an award made
on an arbitration agreement. The Court may confrm, vary or set aside the award, or
remit the award to the arbitrator accompanied by the Court’s opinion on the question
of law that was the subject of the appeal. An appeal may be brought by any party with
the consent of all the other parties or by leave of the Court if it considers that the
determination of the question of law could substantially affect the rights of one or more
of the parties (Section 19, 1982 Law).

A foreign arbitration award is enforceable in Guernsey either by action in the
Court (e.g., summary judgment in the case of a liquidated sum) or it may be enforced
in the same way as a judgment or order of the Court to the same effect, the Court
specifying the manner of the enforcement, provided that it meets certain requirements
set out in the 1982 Law and it is not contrary to public policy or Guernsey law.

Owing to the confdential nature of arbitration awards, it is not possible to
be certain on how far, if at all, arbitration has developed in Guernsey. Hopefully the
anticipated new legislation on the matter will bring Guernsey up to date with England
in this respect.

iii Mediation
There are no rules governing the conduct of mediation in Guernsey. Mediation in
Guernsey is carried out in exactly the same manner as it would be in England. It is an
informal process with the parties to the dispute in complete control of the place, time,
content and selection of a mediator.

Mediation has proved popular in Guernsey and, with cost-related sanctions being
a possibility for those who do not consider ADR at the outset of a dispute, mediation is
becoming a more common choice, given the level of control the parties have over such
proceedings.

Guernsey has two CEDR-accredited mediators,® as well as a number of other
locally experienced mediators specialising in family mediations.

3 Including co-author Christian Hay.
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iv Other forms of alternative dispute resolution

Along with the forms of ADR mentioned supra, Guernsey has also adopted numerous
others, all recognisable as ADR from an English perspective.

Expert determination is used in Guernsey in much the same way as it would
be in England. An independent expert is called in to determine technical aspects of
a complex dispute. This method of ADR is not common in Guernsey, most likely
because mediation or arbitration clauses are more often put into Guernsey contracts.
One potential pitfall of expert determination is that, with Guernsey being an island, it
may be necessary to bring in an independent expert from elsewhere, which can be costly
to the parties involved in the dispute.

Adjudication is another means of ADR available in Guernsey. There is no
Guernsey equivalent to the Housing Grants, Construction and Regeneration Act 1996,
as found in England. Adjudication is therefore not a requirement when dealing with
construction contracts. It may still, however, be agreed to in some form by parties if they
feel it is the appropriate solution.

VIl OUTLOOK AND CONCLUSIONS

Guernsey continues to be a litigious jurisdiction. The decline in the global economic
climate has seen an increase in litigation, and — perhaps unsurprisingly — insolvency-
related proceedings, and this is largely expected to continue throughout the predicted
period of recovery. In the sphere of fnancial services regulation, Guernsey continues
to be well regarded with regulators having ever-increasing powers of scrutiny in the
changing market conditions. The island continues to adopt an international outlook and
is supported by an ever-evolving legislative framework. There is a mass of legislation
waiting in the wings for Royal Assent that will have an impact on litigation in Guernsey,
at domestic and international levels, including a new civil evidence law that will dispense
with the strict rule against hearsay evidence.
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